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Wilson v Health and Safety Executive [2009] EWCA Civ 1074

ARTICLE ON THE JUDGMENT

Overview

In this case, the Court of Appeal considers the correct approach under UK law to objective
justification in equal pay claims arising from a service-related pay progression scheme
which has a disparate impact on women compared with men. In such cases, the Court
holds, an employer may be required to justify both the adoption of length of service as a
determinant of pay and the particular way in which it isused or applied.

In particular, the Court of Appeal considers the implications of the ECJ%s judgment in
Cadman v HSE [2006] ICR 1623, in which the ECJ held that, as a general rule, service-
related pay progression does not require justification by the employer because longer

service generally goes hand in hand with experience which enables the employeeto perform
his duties better and it is generally legitimate and proportionate for the employer to reward
such experience. However, the ECJ also held that, where the worker provides €vidence
capable of giving rise to serious doubts’ as to whether that general rule applies in the
particular case, then the employer may still be required to prove objective justification.

In Wilson, Arden LJ (with whom the other members of the Court, Rimer and Sedley LJJ,
agreed) concludes that the requirement for an employee to provide €vidence capable of
giving rise to serious doubts’does not impose any new burden of proof or other substantive
hurdle on the employee. It is no more than a preliminary filter’ designed to eliminate
frivolous claims. Therefore, it will be satisfied if the employee can show that there is
evidence from which, if established at trial, it could properly be found that the general rule
does not apply. The legal burden of proof in relation to objective justification, including
showing proportionality, remainson the employer.

Further, Arden LJ holds that, even if she is wrong about the effect of Cadman and, as a

matter of Community law, thereis some additional substantive hurdle or burden of proof on
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the employee, then domestic law under the Equal Pay Act 1970 is more favourable to
employees and must prevail. This is because Community law sets a minimum level of
protection in relation to equal pay but does not preclude domestic rules which are more
favourable to employees. Asa matter of domestic law, the Equal Pay Act 1970 (read together
with the Sex Discrimination Act 1975) places the burden of proving objective justification
(including proportionality) on the employer and does not provide for any exception in the
case of a length of service criterion. Therefore, under the Equal Pay Act 1970, there is no
additional substantive hurdle or burden placed on the employee. However, Arden LJ finds
that thereisno reason why an employee should not be required to show (in accordance with
her interpretation of the effect of Cadman) that the claim has some prospect of success in
the sense that thereis evidence from which, if established at trial, it could properly be found
that the general rule does not apply.

Facts and backaground

Mrs Wilson was employed by the HSE as aBand 3 Inspector. Aslong ago as 2002, she brought her
clam for equa pay, in which she compared her work and pay with that of three mde Band 3
Inspectors. It was conceded by the HSE that they did work rated as equivaent to that of Mrs
Wilson for the purposes of section 1(2)(b) of the Equal Pay Act 1970.

The pay of Mrs Wilson and her comparators was governed by a pay scheme which in part fixed
increases in pay according to length of service over a 10-year period. This resulted in Mrs Wilson
being paid less than her comparators.

The tribund found that the length of service criterion had a disparate impact on femae employees
because they would tend to have shorter service than men because of career breaks to have children
or, in some cases, because of commencing employment a a later date than would otherwise have
been the case because of childcare responsihilities.

Mrs Wilson accepted that the HSE was judtified in having some recourse to length of service in
setting pay, but contended that a 10-year pay progression scae was disproportionate. She contended
that 5 years was the appropriate period.
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In a decison given in December 2003, the employment tribund held that it was bound by the
decison of the EAT in Cadman v Hedth & Safety Executive [2004] ICR 378 to find that the HSE
was not required to objectively justify a difference in pay attributable to length of service. However,
the tribund dso staed its conclusion that, if it had not been bound by the EAT’s judgment in
Cadman, it would have found that the 10-year period was outside the ‘margin of gppreciation’ to be

dlowed to the employer and was not justified. The tribuna would have found that 5 years was the
appropriate period.

Qubsequently, the ECJ gave its judgment in Cadman. As indicated above, the ECJ hdd tha, as a
generd rule, service-rlated pay progresson does not require justification by the employer because
longer service generdly goes hand in hand with experience which enables the employee to perform
his duties better and it is generdly legitimate and proportionate for the employer to reward such
experience. However, the ECJ dso held that, where the worker provides ‘evidence cgpable of giving
rise to serious doubts as to whether that generd rule agpplies in the particular case, then the

employer may still be required to prove objective justification.

Mrs Wilson’s case then came on gped before the EAT to consder the effect of the ECJs
judgment in Cadman. The EAT (Elias P presiding: [2009] IRLR 282) held that, in light of the ECJs
judgment, it was open to Mrs Wilson to chdlenge the proportiondity of the HSE’s recourse to
length of service in setting pay. However, the EAT hdd that, in order to mount such a chalenge,
she had to show ‘serious doubts asto whether the generd rule applied and that thisimposed a high’
hurdle on Mrs Wilson, which required her to go ‘some way towards demongraing an
‘overwhelming case’ that the generd rule did not apply. The EAT therefore remitted the case to the
employment tribuna to consder whether Mrs Wilson had satisfied the ‘serious doubts’ test.

The HSE gppeded the EAT’s conclusion tha that it was open to Mrs Wilson to chdlenge the
proportionality of the HSE’s recourse to length of service The HSE argued that, on proper
interpretation of Cadman, it is only open to employees to chdlenge the use of length of service per
s, not the extent of recourse to length of service.
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Mrs Wilson cross-appealed againgt the remisson of the ‘serious doubts issue to the tribund. She
argued that the EAT had set the bar too high and that, snce the tribuna had actudly found that the
extent of the HSE’s recourse to length of service was not proportionate in her case, then she had

necessarily shown ‘serious doubts asto whether it was proportionate.
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Held

1. On aproper reading of the judgment of the ECJin Cadman, under Community law an employer
can be required to provide objective justification not only for his initia adoption of length of
service as acriterion in setting pay, but also for the particular way in which he uses or applies that
criterion. The concept of proportiondity is an integrd part of objective judtification in
Community law and, if the ECJ had intended to exclude clams based on a chdlenge to the
proportionality of the employer’s recourse to length of service as a determinant in pay, it would
have said so. Further, the right to equal pay is afundamental right under the Treaty of Rome and
should be given effective protection. If employees were unable to chdlenge the particular use of
a length of service criterion (as opposed to its initid adoption) then there would be no
protection a dl for women who are disadvantaged by the disproportionate use of such a
criterion. That result would not be either logical or fair.

2. Asamatter of Community law following Cadman, the requirement on an employee to provide
‘evidence cgpable of giving rise to serious doubts about the applicability of the generd rule does
not impose any new substantive hurdle or burden of proof on the employee. It is no more than
apreiminary filter designed to eiminate frivolous clams and to ensure that the complaint has
some prospect of success. Therefore, it will be satisfied if the employee can show tha there is
evidence from which, if established at trid, it could properly be found that the generd rule does
not apply. The formd burden of proof in relaion to objective judtification, including showing

proportionality, remains on the employer.

3. Inany event, the correct approach is to analyse the case in terms of domestic law first and not in
terms of Community law. Community law provides minimum guarantees in relaion to equa
pay, but it does not prevent a Member State from having rules on the burden of proof which are
more favourable to employees. Therefore, whilst domestic legidation cannot take away rights
avalable under Community law or impose additiond hurdles to clams which would be
incompatible with Community law, equdly Community lav cannot take away features of
domestic legislation which are more favourable to employees.
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4. Asamatter of domestic law, the Equd Pay Act 1970 (‘EQPA’) and the Sex Discrimination Act
1975 (‘SDA’) form a single code and are to be interpreted harmonioudy so as to be internaly
coherent and consgtent. Under section 1(2)(b) of the SDA, the onus of showing objective
judtification (which entails proportiondity) is on the employer and there is no additiond hurdle
or onus on the employee in a case involving a chalenge to a length of service criterion.
Therefore, consstently with that gpproach, the onus of showing justification under section 1(3)
of the EqPA is dso placed on the employer without any qudification for cases where what is

challenged is use of a service-related criterion as a determinant in pay.

5. Consequently, even if (contrary to the Court of Apped’s judgment) Community law following
Cadman does impose some new high hurdle or onus of proof on an employee in a case
chdlenging length of service as a determinant of pay, domestic law under the EqPA would
prevail.

6. However, there is no reason under the EQPA why an employee should not be required to satisfy
the low evidentia burden identified by the Court of Appeal as being the correct interpretation of
the ‘serious doubts test in Cadman. That burden does not amount to a switch of the burden of
proof, but is no more than a ‘sensble evidentid requirement’ on the employee to show that her
complaint has some prospect of success. It is Smilar to the evidentid burden on employeesin
‘automatic’ unfair dismissa cases, where the employee is required to produce evidence which
puts the reason for dismissd in dispute and shows there is ared issue to be tried, but the legd
burden of proof remains on the employer (see Maund v Penwith District Council [1984] ICR
143, CA; Kuzel v Roche Products Ltd [2008] ICR 799, CA).

Comment

As Arden LJ hersdf notes, the issuesin this case are ‘of great practicd importance to employers and
to women in employment’ because service-relaed pay progresson schemes are common and such
schemes frequently (perhaps ordinarily) have a disparate adverse impact on women compared with

men.
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The Court of Apped’s judgment makes it clear tha the ‘generd rule’ in Cadman does not engble
employers to escape the need to provide a full objective judtification in circumstances where the
employee shows that thereis areal issue as to the applicability of that general rule. Length of service
as adeterminant of pay is not, fundamentdly, a specid case to which different principles gopply: the
burden of objectively justifying an indirectly discriminatory pay structure based on length of service
remains on the employer and the ‘generd rule does not provide a blanket cover beneath which
employers can set pay by reference to length of service with impunity and without regard to its

discriminatory effects, or to the particular circumstances within their organisation.

Employers will therefore need to be astute to ensure that the ‘generd rule’ does actudly apply in
thelr particular circumstances, and that any use of length of service as a determinant in pay is
proportionate to the vaue of the additiona experience which ther particular employees gain with
longer service.

For femae employees, the Court of Apped’s judgment means tha clams under the EqPA are likely
to continue to be the most effective way of chdlenging unjustified pay progresson schemes based
on length of service (assuming tha they have a disparate impact on women). That is so particularly
in light of the relative impotence of the Employment Equdity (Age) Regulations 2006 in this area
(seeregulation 32).

Finaly, the Court of Apped’s judgment is significant for its clear reiteration of the principle that
Community law cannot be used to restrict the meaning or effect of domestic legidation where the
latter offers gregter protection to employees than Community law. Community law sets the floor,
not the ceiling, for protection in relation to equal pay. Wilson is not the only recent case in which an

employer has sought to rely on concepts from Community law to restrict the protection provided by
the EqPA (see for example North Cumbria Acute Hospitals NHS Trust v Potter [2009] IRLR 176,
EAT, paras 80-87). The Court of Apped’s clear and convincing statement of principle on this issue

should bring a halt to such attemptsin future.



