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Lord Tustice Flias =

1. This i an appeal against two decisions of the High Court in each of which the
judpe granted an interim injunctiom, the effect of which is to prevent the
appellant trade union from calling upen its members to take industrial action. In
Londom and Bismingham dMidland Railway v Associated Society of Lotomofive
and Firemen (“the ASLEF case™) the mjunction was pranted by Ramsey J o
stop a strike of certain trajn drivers employed by the Railway due to take place
o 23 Decembier 2010, In Serco Litd v Waiional Union of Rail, Maritime and
Transport Union (“the RMT case) the injunction was impaosed by Tugendhat J
and it prevented a sfrike of all the unjon members employed at the London
Docklands Ratlway due to take place on 20-21 January 2011, The two cases
raise issues of some difficulty concerning the balloting provistons now
contained in the Trade Union and Labour Relations (Conselidation) Act 1992

(“the 1992 Act™).
The fegaf contfext,
2. The commen law confers no 1ipht fo sirike in this country. Workers who take

strike action will usually be acting in breach of thair contracts of employiment.
Those who organise the strike will typically be liable for Indueing a breach of
contract, and sometimes other economic torts are committed during the course
of a strike. Without same protecticn from these potential Habilities, virtually all
mdustrial action would be unlawful. Accordingly, ever since the Trade Dispuies
Act 1906 legislation has been In place to confer immmunities on the orpanisers of
striltes from certain tort lialities provided, to put it broadly, that the purpose of
the action i8 to advance an industrial rather than a political ‘objeetive. This is
achieved by a requirement that the industral action must be “in contemplation
or furtherance of a trade dispute™. The current protection is afforded by section
219 of the 1992 Act. The legislation therefore securcs a freedom rather than
conferring a right as such.

3. hore recent legislation has removed the immanifies where the indusirial action
. 18 designed to achieve what Parliament deems to be an impwoper purpose or if it
involves secondary action (See sections 222-225 of the 1992 Act). If {orts are
committed for which no immumity is conferred, or if for some reason the
immunity is inapplicable, then tort liability arises in the vsnal way, However,
there is a cap on the demages that can be awarded against & irade union #eelf

(5.22).

4, Ever since the Trade Union Act 1984 the law has alse prescribed procedures
which the wmnion must comply with before it can claim the benmefit of the
tmmumnrties. The relevant provisions are now fouwmd in the 1992 Act and have
been further amended since then. They apply to all forms of industtial action
but hereafier [ will only focus on sirikes.

5. The puspose of the 1984 Act was to ensure that all the union members whom, it
is envisaged will participate in the proposed strike should woie in secret on
whether they support the strike or mot. In short, the stike rmust have a
democratic mandate. Only if there is the appropriate maority (which corrently is
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defined as a simple majority of those voting) following a lawfil ballot will the
imummnities apply.

By = amendinent made by the Trade Union Reform and Employment Rights
Act 1993, the 1992 Act extended the union’s procedural obligafions by
imposing & duty on the vnion to give certain defined information about the scope
of the proposed ballot, the result, and any subsequent call to take strike action to
all the employers affected by the strike. The original formulation of the duty has
been subject to two further sets of amendmerds which | will consider helow,
Again failure o comply with these statufory nofification obligations removes
the protection of the immunities. :

There is no legal obligation to hold the ballot as soch and & strke i3 not
automatically fllezal for that failure alone. However, virtually all strikes involye
the workers teking strike action acting in breach of their confracts of
employment. Accordingly, if a ballot is not held, or 1f'1t 15 held bat in breach of
the legislation, then the immunities are inapplicable and in practice the umicn
will be liable tn tort for mducing their members to stoke 1 breach of their
contracis of employmeitt.

Althowrgh the common law recopnises no right fo strike, there are varions
international instruments that do: see for example Article 6 of the Council of
Europe’s Social Charter and ILO Conventions 58 and 151. Furthermore, the
ECHER has in a number of cases confirmed that the right to strke is conferred as
an element of the nght to freedom of association conferred by Adicle 11(1) of
the Burogrean Convention on Human Rights which in turn is given effect by the
Human Rights Act The nght i3 not unlimited and may be justifiably restricted
under Article 11(2). Mr Hendy QC, counsel for the two unions, contends that
the detailed complexity of the balloting provisions, and their unnecessary
intrusion Into the union’s processes, mmvolves a disproportionats imterferemce
with the Article 11(1) right. He accepts, however, that as far as this court is
concemed, the issue has been settled against him by the decision of the Court in
Metrobus v Unite the Union [EUI(]] ICR. 173, Although there have been certain

. developiments. in. the ECHR in particular since Metrobus, be accepis .that
following the obsexvations of Lord Bingham of Cormhill it Kay v Lambeth

Borough Council [2006] 2 AC 465, paras 42-43, 1t would not be appropriate fo
seek to revisit that question at thig level. However, he reserves the right fo
challenge the Mefrodns miling should this case go further.

There is one respect, however, in which I think that the recognition of a ripht to
sirike does have a bearing on the issues before us. Mr Béar QC, counse) for the
employers, submitted that sitce the untons were secking fo take advantage of an
impmunity, the legislation should be construed strictly against them, There is
undoubtedly some authotity to support that sulmnission: see for example Fxpress
Newspapers v MeShane [1979] 1 WLR 390, 355 per Lord Denning ME. But 1
do not think that it is a sustainable argument today. The common law’s focus on
the protection of property and comfractual rights is necessarily anfithetical to any
form of industtal action since the purpose of the action is fo interfere with the
employer’s rights. The statutory immunities are simply the form which the law

in this country fakes fo carve ouf the ability for nmions to take lawful strike-

action, It is for Parliament fo determine how the conflicting interssts of

[ondon & B bam Bailwsy v ASLEF
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emnployers and unions should be reconciled in the field of industrial relations.
But if one starts from the premise that the lagisiation should be strctly construed
against those secking the benefit of the imrmuniiies, the effect is the same ag it
would be 1f there were a presumption that Patliament infends that the inferests of
the employers should hold sway unless the legislation clearly dictaiss otherwize.
I do not think this is now a legitimate approach, if it ever was. In my jodgment
the legislation should simply be constried in the normal way, without
presumpticns one way of the other. Indeed, ag far as the 1952 Act is concerned,
the starting point it that it should be given a “likely and workable consiruction”,
as Lord Bingham of Combill put it in 2 v Novional Associefion of
Schoolmastersy Union of Women Teachers [2003] ICR 186, para 7.

Lnfurctions

10,

11

12

13.

14.

This appeal 18 directed at the granting of an inferim injunction. Normally such
an injuiction is intended merely to hold the ting pending frial, and the test for
determining whether it should be granted or not is the balanes of convenience,
provided at least that the claimant can show an arpuable case. This is the well
known Cyanamid case: dmerican Cyangmid v Ethicon [1975]) AC 396. It has
long been recognised that in the context of proposed industrial action, it is unjust
to trade untons to deterrine the question in that way.

The balance of convemence in strike cases almost always liss in favour of
granting the injunction pending frial given in particwlar the difficulty of
aszessing the employer’s logs, the fact that in any event there is a litnit fo the
damages recoverable from the union, and the harm to the general public which
most strikes canse. However, in practice because the trial will take place
months after the proposed industrial action is to take place, the momentum for
the: strike will in most cases have been lost. The result is that the determination
of the interlocartory issue is in practice likely to determine the enfire action.

So the courts have recognised that in disputes of this natuee it is incumbent on
them to have regard to the underlying merits of the claim, and in practice that

. involves considering whether the union would be likely to be able to establish at

trial that the immunities are applicable: see NWL v Nelson and Laughton [1979]
ICR 867 (HL). Section 221 of the 1992 Act now encapsulates this principle. It
provides that where a defendant claimg that he was acting in confemplation of
furtherance of a frade dispute, the court must have regard to the likelihood of his
establishing that defence at wial. So if the appeals succeed, the injunctions
aoght to be discharged.

It does not follow that as a matter of law the inferim injunction has to be refused
if the court finds that it is more likely than not that the unipn will sacceed at trial
in showing that the immunifies will apply. However, it will have to be a very
exceptional case indeed for that not to be the consequence: see the NWE case
and Dimbleby and Sons Ltd v National Union of Jowrnalists [1934] ICR 386
(HL). It is ot suggested that either of these cases falls into that axc&ptmnal
category.

The role of this cowt on an appeal from the grant or refusal of an intetim
imnmetion is described by Lord Diiplock in Hadmor Productions Lid v Hamilton

Labdon & Eham Railway v ASLEF
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[1983]1 AC. 191, 220. That case was concemed with the guestion whether in its
discretion the court ought to have granted an mjunction. Dillon T held that even
if, contrary to hiz view, the union was not likely o establish a trade dispute
defence, nonetheless there was no purpose in granting the injunction on the
particular facts of that case. The Court of Appeal took a different view. Lord
Dipiack sajd thaf if was not for the Court of Appeal simply to substitute its view
for that of the first instance judge. The function is one of review, and in the
absence of further material evidence invalidating the exercise of disoretion by
the first instance jodge, the Cowt of Appeal should only interfere where the
Judge had najsdirected himself or reached a conclusion which is unsustainahle on
the evidence before him. Mr Béar submits, and | aceept, that this means that we
should not interfere with the decision of the judge below unless we are satisffed
that the judpe’s assessment of the likelibood of the trade dispute defence
sneceedmg was plainly wrong.

The relevant balloting provisions.

13,

The relevant balloting provisions are found in sections 226-235 of the 1992 Act.
They are extremely defailed. The baste structure 1 that the immunities only
apply if the strike has the support of the ballot which complies with the relevant
rules. By section 2268 the union must, save for small ballots involving fewer
than 56 members, appoint an independent and duly qualified serofineer who
must report fo the union as soon as reasonably practicable after the balfof stating
whether he ig satisfied that the statutory rules have been complied with. He must
also state whether he Is satisfied that proper steps have been taken to ensure that
the arangements for collecting and coumting the voies have been secure and
have minimised the risk of unfairmess or malpractice. This report must be made
available on request o any member entitled to vote in the ballot and their
employer (section 231B). Plainly if the scrufineer produces an adverse report on
the procedure, a union will be taking a heavy risk in carying on fo call the
strike. No adverse report was produced with respect to either of these ballots.

The conduct of the ballot

e

17.

“Apart from the provisions relating to the independent scrutineez, the relevant

provisions can nssfully be considered under two main headings. First, there are
the provisions which repulate the ballor itself, such as defining the relevant
constrtuency, defining the information to be included in the ballot paper and the
methed of voling.  Second, there are thie rules imposing statufory obligations to

-give notices fo the affected employers (and in the case of the ballot result,

certain npien members) detailing when it shotld be given and what the notice
should cover. T will for the most part simply summarise the televant highly
complex legislation but will set oul the principal sections in issue in these
appeals.

The principal provisions relating to the balloting process itself are as fﬂ]luws

“Bection 227(1) confers the entitlement to vote:

“Entitlement to vote in the balloi must be accorded to all the members
of the union who it is reasonable at the time of the ballot for the union

Loadon & B hamn Bailway v ASEER

?
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19,

20,

21.

to believe will be induced by the union to take part....in the indusirial
aotion in guestion, and to no others”

This is an impartant provision. It defines the relevant constituency by reference
both fo hose who must be balloted and those who must not.

Section 228 provides that, as a general principle, separate wotkplace ballots
roust be held if the members voting are emploved at different workplaces. The
members at 2 particular workplace can then only lawfully be called out if theyre
1§ the requusite majority at that workplace. However, section 228B permits
aggrepgate ballots across workplaces in cerfain defined circumstances. These
itchude the sitnation where all the members falling into a particular job category
or categories are employved by fhe parficular employer (or any one of several
employers) with whom the vnion is in dispute. In both of the cases under
appeal, there were aggregate ballots.

- Section 229 sets out information which must be included on the voting paper.
Faor example, 1t specifies the form of the guestion and tequires the paper to

specify the name of the sorutineer. Section 230 is concerned with the conduct of
the ballot and provides, wnfer alia, that every person entitled to vote mmnst be
allowed to vote without inferference and, so far as is reasonably practicable,
without any direct cost to himself. Section 23002) is as follows:

“Except a5 repards persons falling within subsection (ZA)
[which deals with merchant seamen), 2o far as is reasonzbly
practicable, every person who iz entitlad to vote in the
ballot must —~

{a) have a voiing paper sent to him by post at his home
address or at any other address which he has requested the
trade nnion in writing to treat as his postal address; and

(b) be given a convenient opportunity to vote by post.

Subsection (441} provides that- the votes must be carefully and accurately
counted but adds the following proviso:

“For the purposes of paragraph (B), an inaccuracy in coumting shall be
disregarded if it is accidental and on a scale which could pot affect the result
of the ballot.”

Sections 233 then provides that any atdke supported by a ballot must be called
by an avihorised person (who mnst be specified in the voting paper), and section
235 provides that it muogt be called within a specified time. The sirike must be
called to take effect within four weeks of the date of the ballet, although that
may be extended to eight weeks with the agreement of the relevant employer.
This may allow further tire for negotiations. '
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22, Section 232A expiessly provides that the industrial acfion shall not be taken fo

have the suppert of a ballat if a member was not entitled to tale part in the ballot
who should bave been. Howewver, the rigour of that provision, and indeed of
some of the other provisions, is mitigated by section 232B, first infroducad in
1593, This specifically provides that certain faflures in the balloting process,
mcloding the failure to afford someons the entitlement to vote who ought fo
have bean, will not necessarily invalidate the ballot:

ci(l} If'_"""

{a) in relation. to a ballot there is a falure (or there are
failures) to comply with a provision mentionsd in
subsection (2) or with more than one of those provisions,
and

{b} the failure 15 aceidental and on 2 scale which is unlikely
to affect the result of the ballot or, as the case may be, the
farlures are accidental and taken together are on a scale
which is unlikely to affect the result of the ballof,

the failure (or failures) shall be disregarded for all purposes
{inchuding, in particudar, those of section 232A(c)).

(2} The provisions are section 227(1), section 230(2) and
section 230(2B).”

The provisions mentioned in section. 232B(2) are set out above. Section 227(1)

information af different stages to employers (and in some cases members) about
the balloting process.  First section 2264, a provision cenfral to these appeals,
requires that notice of the ballot and a sample voting paper must be sent to the
employer within 4 certain prescribed period. If it is not, the call to strike action

" will not be protected. The information must mclude cerfain specified facts as

follows:

(2) The notice referted to in paragraph (a) of subsection (1) is a motice in

() stating that the imion intends to hold the ballot,

(b) specifying the date which the imion reasonably believes will be the
opening day of the ballot, and

23,
defines those entitled to vote, and section 230(2) deals with the supply of a
voting paper to those persons. (Section 230(2B) is concerned with fnerchant
seamen and is imrnatenal to these appeals.)
The information provisions
24, The balloting provisions are slso reinforced by the obligation to give cerizin

e ——— e s
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() containing—
(i) the lists mentioned in subsection (2A) and the figures mentioned in
subscction {2B), together with an explanation of how those fpures were
arrived at, ... ..

(24) The lists are—

{2) a ligt of the cafegories of employee to which the emplovess concemed
belong, and

(b} a list of the workplaces at which the employees concerned work.
(2B} The fipuras are— |
{a} the total mumber of employees concerned,

{b} the number of the employees concemned in each of the categories in the list
mettfioned in subsection (24)(a), and

(¢} the number of the employees concerned who work at each workplace in
the [isi mentioned im subseetion (2A)(D).

By sub section 2H, the einployees concerned are defined as those who the union
teasonably believes will be entitled to vote in the ballat.

25. ° The duty 1o provide the lists, together with the break down of the numbers of
members in each job category and workplace, is not an absolute one. It ig
qualified by sub section (2D as follows:

(2D} The listg and figures supplied under this section. ... nust be as acenrate

as 18 reasonably practicable in the Light of the information in the possession of

(the union at the time when it complies with sobsection {13(z).

Subsection (2F) then defines with some precision the information which is deemed to be
in the possession of the union.

(ZE}) For the purposes of subsection {2D) information is in the possession of
the tmion if it is held, for union puposes—

(2) in a document, whether m electrenic form or any other form, and

(b} in the possession or under the contre] of an officer or employee of the
Uniom.. . ...

26.  The term “officer of the union” referred to in subsection (2EXb) is defined by
section 119 as follows:
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27

28

29,

30.

London & B*ham Failbwey v ASLEF

“Hofficer™ includes
(a) any member of the governing body of the union and
() any trustee of any fiumd applilﬁahle for the purposes of the union.”

This term is to be contmsted with the tenm “official”, also defined in section 119,
which includes bianch or elected represenmtives of the members. fnformation in

the possessicn of officials who are not also wnnion officers will not thersfore

constitute information withim the possession of the unmon.

By subsection 226A02C, this obligation to provide the relevant lists 1y modified
in.circumstances where some of the members have their union dues collected by
a check-off (e, the systern whereby union members agree that their union
sibscriptions can be deducied direetly from their pay by the employer and given
to the mnion). If the employer is given information about which check-off
members are subject to the ballot, there is no need to provide the defailed
information about job categories or work places with respect to these members
becanse the employer has the information available to deduce it for himself. In,
ihese appeals some of the members affected were sobject to the check off and
the unmicns identified them fo the employars, so the detailed information did not
have to be piven with respest to them. But it still kas to be provided with respect
to the other members not coverad by the check-off arrangement, as the Court of
Appeal held (by a majoriiy} In Metrobus v Unite the Uafon [2000) ICR 173, It
ghould be nofed thai although there 1s nothing to stop the wnion from giving the
names of the members to be balloted, section 2Z6A(2G) specifically provides
that nothing in the section requires that this should be done.

Section 231 imposes a second notification obligation, The umion should
promptly affer holding the ballot ensure that all persons entitled to wole are
given information about the result, including spoiled papers.  Section 2314,
added in 1993, provides that any employer of a person entitled to vote should
also be piven this information,

Section 2344 imposes the third notification obligation. It is also direcily it issue
in this case. It deals with notice of a strike call, and mirrors closely the language -
of section 220A. which concerns hotice of the ballat. Broadly it requires the
same list of figures for workplaces and job categores, together with the
information about haw the fipures were armived at. Again the failure {o comply
will leave the strike call unprotectsd as far as the immunities are concerned. The
main difference between the two provisions is that whereas section 226A refers
to “employees concerned”, defined as those who the union reasonably believes
will be entifled to vofe in the ballot, section 234A refers to “affected
employees”, defined as those employees who it is believed will be induced to
take part in the industrial action. The latter concept i not in terms limited to
members who had been entitled to vote, or indesd to members of the mion
{althongh in practice the nnjon is unhkely to call out non-members).

Finally, by section 207 the court must take into account codes of practice
approved by the Secretary of State under section 203 in any case where it thinks
the code relevant, The code relevait to strile ballots 1= entitled Fadvtricd dotion
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Ballats and Notice to Emplovers, issued in 2005, It i not a legal document and
cannot affect the proper imterpretafian of the Act buf rather is infended to
provide practical guidance fo trade unions and emplovers about how to cope
with the legislation. T refer below to particalar aspects of the Code where they

are relevant,
The two appeals
31, There is a considerable overlap in the issues raised in the two cases, However, [

will consider them separately, first taking the ASLEF cage. In dealing with that
case I will seek to identify the relevant legal principles which can then be
applied to the facts in Serco. '

The ASLEF appeal

32.  The facty can be dealt with relatively briefly. For various historical reasons the
terms and conditions of the frain drivers now empleyed by London Midland
have varied sometimes even from depot to depot. The parties are unable fo
agree on the basis of the terms and conditions which onght fo be applied in the
process of harmonization.

33, The court is not, of course, concerned with the rghts and wrones of the disputs
riself; it is concerned only to know that there iz a frade dispuie within the
meaning of section 244 and that the proposed industral action ig in furtherance
or contemplation of that dispute. There is no issue about that here. Negotiations
broke down and the vmion balloted for strike action.

34.  The ballot notice pursuant to section 2Z6F was issued by ASLEF on the ©
November 2010. It identified the check-off members and attached lists of the
relevant members in the various workplaces., K then explained how the figures
had been arrived at as follows:

“The lists -and fgures accompanying this Dotice were
arfived at by retrieving information from the union’s
membership database and workplaces of members and the
otmnbers in end af each , the database having been audited
and updated for the purpose of the stafvtory notification and
balloting requirements to epsure accuracy.”

353, The ballot papers were sent otut on 17 November 2010. The ballot closed on 6
Dedamber. At the time of the ballot 605 of the 614 drivers employed by London
Midland were ASLEF members. The Electoral Reform Society, which was the
independent scrutineer, courted the result and reported on that same day. In
accordance with section 231(b) of the 1992 Act they noted that 472 ballot papers
had been retmmed {(a 78% turnout), and that 410, that is almost 87% of those
voling, were in favour of sirike action. The Electoral Reform Society stated that
it had no reasonable grounds to believe that there had been any confravention of
arty of the requirements Imposed by the legislation in relation to the ballot. The
ballot information was sent to the employers,
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36.

3%

35,

39,

On 9 December London Midland received the stike notice from ASLEF. Apain
relevant lists and figures were provided. These differed from the earlier figures,
but that woald not be unusual because, for example, there may be changes in
membership or of thase members employed by the employer between the pving
of the ballof notice and the sfrike notice. The explanation as to how the figures
had been determined was in precisely the same terms as had been given with
respect to the ballot notice. The notice informed the company that the stiike had

been called for 23 December, two weeks after the date of the notice. The

planned mdustrial sefion involved frain drivers not clocking on for shifts
between the hours of 00,01 and 23.59 on Thixsday 23 December.

London Midland had at various points raised concerns about the ballot. On 3
December 2010, more than three weeks after it had received the ballot notice, it
alleged that the conduet of the ballot and the hallot notice liself were defective

in cerfain respects. Some of these complaints anticipate the grounds on which -

the company has sought the interirn injunction.

On § December, that 15 one day before issuing the sirike notice, the unjon
conceded that it mey have balloted thres more people than it ought to have done,
but it submitted that this wonld not invalidate the ballot. There was further
correspondence from London Midland’s solicitors dated 14 December which the
union’s lawyers responded to on the 17 December and dismissed the points
made by the employets in the correspondence as having no merit. Otherwise, the
upion’s lawyers dismissed the points raized by the employers i the
correspondence as having no merit

The imjunciion application was made on 19 December, and it came speedily
before the court, the case bemg heard on the 21 December, two days before the
strike action was to iake place.

The basis for the infunction

40,

41.

London Midland submitted before Ranidey J that the strike ballot procedures

were cotiravened in four principal ways. They succeeded on three; the fourth is

not the subject of 2 respondent’s notice and 1will say no more about if,

The thres gmunds on which they succeeded were these, First, the judge held
that the ballot nofification included neither an accurate nor an -adequate
explanation as to how the union had determined which members ought to be
balloted and iherefore the union was in hreach of section 226A(2¥c). The
union’s statement did not adequately explain anything; it was more in the nature
of a conclusion than an explanation. It was in formuiaic terms and told the
employers very little about how they had atvived at the figures they did. The
purpose of the explanation was fo enable the employer to assess the reliability of
the figures, and this explanation did not achieve thai objective. The judge
compared the explanation with the wiiness statement from a union officer in
charge of orgamising fhe strike, Mr Whelan, which gave a much fuller
explanationi as to what was done. Furthermore, 1t was not accurate because it
represented that there had been an audit of the 1mion’s membexrship list wheieas
in fact the evidence provided by Mr Whelan did not support that contention. An
audit suggested some separate and systernatic verification of the lists against

London & B ham Bailway s ASLEF
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undetlying data, whereas in fact there merely appeared to have been no more
than an updating of union records. The judge considered that this lack of

accuracy carried less weight than the lack of a proper explanation, bui taken

together they made 1t vnlikely that the statutory defence would be established.

Second, the figures wete oot as accurate as reasanably practicable as required by
section 226A(2D). The employers ariginally identified what they thought were
four etrors but in fact on examination it {ranspired that there were two, bath
admitted by the union.  First, there were 21 drivers on the ballot notice at
Leamington Spa although the company only employed 20 drivers thers; and
there were 33 drivers on the Wolverhampton ballot paper, but only 32 drivers
were employed 1n that depot. The omion gave an explanahion for these mistakes.
In Wolverhampton a driver who was emploved by Virgin Trains had been
wirongly identified a8 & London Midland employes; the emor was not svident on
the face of the vnion record itself, and must have resulted from a false entry. In
Leamington , a driver had been promoted to managerial zank but he had not
notified the union of this and the ercor had not been picked up. Mr Whelan
explained that unless the member himeelf or a fellow member spotted that the
member was wrongly graded, the error could go on for years (as indeed it had in
this case). Again, therefore, the eror was net apparent from locking at the
mmion’s records. The union contended that notwithstanding these errors, they
bhad complied with the stafutory obligation; the information was indeed as
gecurate as reasomably practicable in the light of the information in their
possession. Furthermore, they submitted that in any event these errors in the
ootification were de minimis since they affected only two members in aver six
hundred and should be ignored.

The judge rejected both submissions. He considered that had the union
implemented proper procedures they would have picked wp the errors, so that
the information could not be said fo be as accorate as reasonably practical. The
assumption here, therefore, 15 that the union ought to have had this informaticn
in its possession even though it did not i fact do so. Alse, the judge did not

" accept that that docirine of de minimis had any role to play where the question

wag- whather the information was as accurate as reasonably practieable: There
Wwas N0 express provision entitding the court fo distegard such ervors.
Accordingly, he held that the notice was defective and therefore the ballot did
not secure the protection of the iminunities.

Third, London Midland comtended that the two persons at Leamington and
Wolverhampton were allowed to vote notwithstanding that it was not reasonable
for the umion to believe that they would be induced to strike. As I have said,
this was admitied by the union, who explained how the problem had arisen.
However, the union contended thai section 232B applied and gave them a
defence because the faillures were aceidental and did not affect the result. The
latter requirement was plainly satisfied, but the judge did not accept that the
failure was accidental. Ha held that in ofder to be characterised as accidenial,
the error would have to be uninfentional and unavoidable. Here the judge
thought it was plainly avoidable: if reasonable and practical steps for idendifying
the relevant employees had been adopted, the error would not have occurred.

Loandon & B ham Railway v ASCER
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45,  For these various reasons, therefire, the judge concluded that the union woald
be unlikely fo be able to show at trial that the ballot had been conducted in
accordance with the statutory requirements and therefore the immunities wonld
not apply. Not surprisingly, he was also satisfied that the balance of convenience
favoured the employers, and that is not challenged.

The grounds c}fﬂppgﬂi

46.  ASLEF .chéﬂﬁngcs each of the judge’s adverse findings. The groumds can be
_ congidered under five heads and [ will gef thern out in the order in which I wish
to consider them.

(1) The judge was wrong to find that the ettor in ballating two members who ought
oot to have woted was not accidental. He ought to have found that it was
accidental and that section 2328 applied so that the failure could be disregarded.

(2} The judge was wrong to bave held that the figires provided by the unjfon were
not as accurate as reasonably practicable i the light of the information in the
possession of the union.

(3) Alternatively, cven if there was a breach of the duty to provide acourate fignres,
the breach was de minimis and should have been ignored.

{4) The judge eited in concluding that the explanation given for amiving at the
fipures was ihadequate.

{5 The judege was wrong to find that the explanation was inﬂsuurﬁte and misleading
becanse of the claim that the union records had been audited.

Sécrim 2328 and accidentad ervors

47. The first ground 1s directed at the judge’s conelusion that the breach of section
227 eould not be saved by the application of section 232B. The judge considered
that in order to be accidenial, the exrors had fo ke *unintensional and

unavoidable. and something which could nof,. with. reasonable and practicable .

steps, have been ascertained.”

4%.  In my judgment this pant of the case is based on a false premise (although it is
not maferial to the result) The argument appears to have been advanced as
follows: the two drivers were on the list of members given the opportunity to
yote; therefore the union accorded them an enfiflement to voie under sectign
227(1); 1t was not reasonable for them to have been so entitled becamse a
reasonable system for checking the umion’s records would have spotted the
errar; and fhe error could pot therefoie be considersd accidental within the
meaning of section 232B.

49, A similar argument was considered by the Houge of Lords in £ v Marional
dssociation of Schoolmagters [2003] TCR 386. The teachers at a school took
indusirial action by refising to feach a disruptive papil who, against their
wishes, had been reinstated in the school after initially being removed from the
schoo) following disciplinary proceedings. The requisite majority was obtained
in a ballot in wiich two of the teachers were not sent the ballot paper and given
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51.

an opportunity tn vote. This was becanse they had not notified the union that
they had hecome employed at the school. The child brought an action against
the union, and a relevant issue was whether the immunities were applicable. Tt
was argued that they were not on the grounds that secilon 2324 in ferms
provides that if someone who onght to have been afforded enfiflement was not
given that entitlement and is thereafter induced to take part in the industrial
action, the action will not be treated as having the suppost of the balfot, Since
the defence afforded by secfion 2328 does not apply to section 2324
iifringements, it ‘was contended that the emor was fatal and that the strilee was
necessarily unlawfil

The House of Lands disagreed. They drew a distinction betwesn the eptitlement
to vote and the opportumity to vote. The fact that no ballot paper had been sent
to the two teachers did not mean that they had been denied an entitlemeni io
vote. The union’s failure was that 1t did not afford thein the opportunity fo vote;
it was not to deny them the entitlement The significance of that analysis was
that onee gection 23((2) wes found to be the applicable section, section 232R
was then applicable. Lord Hoffmann, with whose judgment Lords Bingham,
IHobhouse, Scott and Walker agreed, sunimarised the position as follows:

“Hections 228-230 contain the provisions which deal with the canduct of the
ballot. b my opiniorn, compliatice with these provisions in respect of the
constituency identified by section 227(1) means that the metnbers of that
constituency have been accorded entitlement to vote. [n the case of the
digtribotion of ballot papers, section 230(2) makes those requirements subject
o the proviso of reasonable practicability and section 2375 makes both
sections 227(1) and 230(2) subject to the disregard of small accidental errors.
If fatlure to send a baflot paper to & person within the constituency falls within
either of these exceptions, he is not by reason of that fajlure to be treated as
having ot been acconded enfitlement fo vote,”

Lord Walker made the Important point that the list the union provides of those to

whem it intends to send ballot papers is not the deﬁmtwe statement of those
- entitled to vote: He said this:(para 66): : .

“In theory the unicm should have been able to produce fiom iis computerised
records a printout showing all its members at the B school. In practice it
produced a list which was reasonably accurate but not wholly aceurate: it

inghrded the names of five teachers who %iad by then moved on, and it omitted

the names of two-teachers who had joined the school staff, in each case
without letting the unfon know about their moves. The inaccurate printout was
in practice the source of the error in distributing ballot papers. But there is
nothing in the stafutory provigions, or in the way i which the union's head
office seema to have acted, to indicaie that the prittout was irtended fo be
definitive. Had either of the recently-joined teachers rung up the head office
to protest at non-receipt of a ballot paper, the angwer might bave been, "It is
too late to do anything about it" but it would not have been "You are not
enfitled to vote". The printout was not a definitive document like an electoral
oll”.

Landon & E'harn Railoay v ASLEF
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54,

55,

56.

Here we have the converse of that situation. The opporhunity to vote was given
to two members when it cught not to have been. Buf it does not follow that they
were given an entitlement to vote. Had they contacted the union and said that
they were not emploved by the company or were not in the relevant category of
whorkers, the union would no doubt have told them that notwithstanding that they
had begn given, the chance to vote, they were not eligible and should not do so.

In my vigsw, therefore, ag in £, the relevant stahutory provision m issue is gection
230(2). It is true that this simply provides that all those entitled to voie must be
given the opporfunity to do zo and wnlike section 227, for example, 1t does notin
ferms state that those not entitled to vote should not be given that oppartunity.

" But I have no donbt that this should be implisd.  Aeccordingly, if a member who

iz not enfitled to vofe is wrongly given the oppartumity to da so, that will he a
breach of section 230¢2) rather than 227(1). Strictly, however, nothing tims on
this different analysis because the defence under section 252B applies
whichever section was infringed.

Should that secticn have applied here? Mrx Hendy submits that in cosicluding
that the emors could not properly be deserfbed as aceidental, the judpe
effectively set a standard of perfection which wholly frustrated the pupose of
the section. The judoe was wrong to say that the emor must be both
umnfentiondal and unavoidable; it emasculates the section to define accidental
errors in that way.

e Béar submifs that the judge properly construed the seetion. An ertor could
not be treated as accidental simply because it was not deliberafe. In order to be
accidental it had to be inadvertent, and that could not be said of either of the two
errors here.  If reasonable steps had been taken to keep the records up to date,
the ertors could and wenld have been avoided, as the judge rightly said. This
was not a case of an accidental failure to implement a system which had
propetly identified those eligible to vote; rather it was a systems failure that
went beyond the inadvertent and failed properly to identify those entifled fo
vote. :

I accept Mr Hendy's submissions, The premise of section 232B is that there is a

section would not come into play. Where, as here, section 230(2) is infringed,
the premise is that the union has noif done what i3 reasonably practicable to
prevent those not entiiled to vois from voting. The oply question is why it has
failed to prevent them voting? If it confers the opportunity to wote on thase
whom it knew or most have known would not subsequently be induced to fake
part in the strike then it canmof rely on the exception. That was the situation in
British Airways ple v Unite (no. 1) [2010) IRLR 423 where the umion balloted a
group of members whom 1t knew wounld be taking voluntary redundancy and
therefore would not be emplaoyed at the time of the stnke. Reasonable steps
could have been taken {o try fo prevent this group of members fromn voting but
they were not. Cox J held that the emmor could net be said to be accidental within
the meaning of section 232B. I respectfully apree, bt in my judgpment, confrary
to the submisgions of My Béar and the analysis of Ramsey T, that is not this case.
Here the union believed that it was balloting the relevant drivers and no-one
else. Becanse of himan epors and failings, it did not achieve that objective but

Lomdon & B 'hem Ratlway v ASLER

" breach of section 227 or section . 230(2) as the case may be, otherwise the .



Judement Approved by the court fir Banding down

[Fobject fo editorial correclinng

57.

extended the vofe fo two members not eatitled to it. In my judgment gection
232B waz designed to cater for precisely this kind of case, and the judpe was
wrong not w apply the section.

Again, P provides support for this conclusion. In that case, as Lord Bingham
recognised in terins (para.7}, it was plainly not onerous for the union to discover
precizely which of its members were employed. at the school. No deubt it waz
reasonably practicable for the union to have adepted a more effective system to
do that. However, section 2328 was held to apply and save the ballot.

The foilure fo provide acourate informotion as required

58,

59,

The judge found that the union would be likely fo fail to show that it had
complied with this duty becanse the information grven in the ballot notice was
wrong, bod had proper systems been in place, or further approprate
inwestigations made, it could have been corrected. The assumption is that there
is an obligation imposed by section 226A either to keep accurate records, or
alternatively to acquire further information if the information which the union
has is mot as accurate as ig reasopably practicable. In my judpment the issue
arising with reapect to this particular ground is whether the section does create
soch a duty. If if does not, and the only issue iz whether the union gave
infortnation which accurately reflected what iis records revealed, then there is
no doubt that it. did. Any wnion officer carefully drawing up the lists from the
union’s records would have included these two individuals,

The only records which a undon is expressly cbliged to keep is the register of
members’ names and addresses: see section 24 of the 1992 Act. The union is
under an obligation, so far as is reasonably practicable, to ensure that the entries
are accurate and kept up to date. Plainly maintaining accurate records will often
be difficult, The Code of Practice recognises at para 16 that it is not reasonable

_ to expect union records to be perfectly accurate and that will be so even with

respect to the limited information which the unien is required to keep, Members
vill frequently fail to inforin the union of changes of address for example, But
section 24. requires that steps will need fo he taken to {ry fo ensure that they.do.
There is, however, no separate statatory duty to keep a record of workplaces or
job categories af all. Does thiz dufy arise when the union is proposing strike
action? :

The legislative history of the notification reguirements.

60,

Im my judgment the Iepislative history of the notification requirements sheds
some light on the answer fo this question. A union calling a strike baltot will
know which members it intends o ballot and will have, with greater or lesser
degress of accuracy, their postal addresses. If it could give the emplover the list
of names, it would enable the employer to obtain a full pichure as ta the likely
effect of any industrial action in much the same way as the employer is abls to
do with respect to the individuals notified as being subject to the check off
The criginal draft of this legislation did not quite require the disclosure of names
but it came close to it.  When the notification sections 2264 and 2344 were
first introdaced in 1993, they required the union fo provide the emplayer with a
notice (in subsection 226A(2)c)} '

Londan & B ham Railway v ASLEF
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63,

65.

“...(c) describing (so that he can readily ascertain them) the employees of the
emplover who it is reasonable for the union to believe (at the time when the
steps to comply with that paragraph are taken} will be entitled to vote in the
baliot”

In Blackpoal and Fylde College v Nasional Association of Teachers in Further
ard Hicher Education [19594] ICR 643 the Court of Appeal (Sir Thomas
Bingham MR; Neill and Steyn LIT) held that the imposifion of this doty might in
an appropriate case (and did in that case) require the union to reveal the identity
of thnse members taking part in the ballot. This was thoupht by some to be
mappropriate since some unioh meinbers wish to comcea) their membership
from their employer, in soms cases for fear of mmtirnidation or harassment.

Accordingly in 1999 a fimther amendment was made by the Employment
Relations Act 1999 and the duly was framed in a different way. The new sub
section 226A{2)(¢ ) was draffed so as to require the union to provide in the
notice:

(13

such information in the union’s possession as would help
the emplover i make plans and bring the information to the
attention of those of his employess who it 18 reasonable for
the union to believe (at the time when the steps to comply
with that paragraph are taken) will be epfitled to vote in the
ballot.”

This fornmulation identified the purpose behind these statutory notices, and if
accwrately reflects the current rationale. It is so that the employer can make
plansz to minitdse the effect of the strike, and contact employees to seek to
persuads them not to heed the strike call.

Af the same time the legislahon specifically stated that the failiwe to name any

“employees would not be a ground for holding that the notice did not comply

with req‘mren‘lmt To that extent it reversed the effect of Blackpool and Fyide.
The union could not be compelled to reveal names, althongh-as 2 matter of law
nothing prevented thern from doing. However, in lien of any duty to reveal
specific names, a further obligation was imposed by what was then section
226(34). It provided that if the union possessed information as to the nomber,
category of workplace of the employees concerned, the notice must at [east
contain that information. But it was limited to informafion actuaily in the
union’s possession: no duty to create mformahion was created.

This new formulation itself posed difficulties. Some of these were considered by
the Court of Appeal in Lomndon Underground v Nationadl Union of Rail
Maritime and Transport Workers [2001] ICR 647.  In particular, there was no
definition of information which was in the possession of the union, and the court
had to tdentify what that was. Robert Walker LJ, as he then was, in a judgment
with which Aldous and Dyson L)T agreed, took the view that information was
possessed by the umon if it was possessed by any official who, in accordance
with the umion’s rules and operating procedures, would be concermed with

Landon & B'hem Reifwey v ASLEF
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69,

mainfaining records. He also held that was not [imited fo information on a
document or disc. He further held that the fact that the information was
pnreliable did not justify the union in concluding that they could refuse to give it
on the grounds that it woold be of no assistance to the employer. The effect of
the judgment, therefore, was that the union had a duty to compile information
from its records and from those individuals respansible for maintaining reconds.
Asg Robert Walker LY pointed out, this made the task of the union more onerous
than it is when It simply provides a list of names.

The 1992 Act was then forther amended by the Employment Relations Act 2004
with effect from 1 October 2005, and those are the provisions curmently . place.
As we have seen, they do now comtain a definition of information in the
possession of the union and it is narrower than that proposed by the Court of
Appeal both because it restricts the information to that held for union purposes
in documents and dises, and in so far ag it imiis the mnge of persons who are
deemed to be the union for these purposes.

There are two other material difftrences fiom the earlier 1999 provisions.
First, there is now the duty imposed by section 226 A (JE) to ensure that the
information is as accurate ag reasonably practicable “in the Light of information
in the pozsession of the union™. Secomd, for the first {ime there is the obligation,
both in section 226A and section 2344 fo give an explanation of how the
figiwes have been arrived at.

I Béar submits that construing the sectionr in the light of its legislative history,
it i clear that the obligation to provide information which is as accoraie as
reasonably practicable necessarily involves secunng that officers and officials
take steps to obfain the informafion from their members. Parliament has not
simply stated, as in the past, that the Informmation is limndted to that m the
possession of the umon. It has deliberately departed from that formula and
required lists to be provided which are fo be as accurate as reasonably
ptacticable. He relies upon the judgment of Mr Justice Blake in EDF Energy
Powerlink Ftd v National Uwion of Rail Maritime and Transport Workers
[2010] IRLR 114 para 18 who held that if the union was limited to deriving the
information solely from existing documentary records alieady in ifs possession,
this might encowrage it to record minimal information so as to frustrate the
purpase of the statute.

Mr Hendy submits that the judpge emed in his approach io this issne. In

pariicelar, he falled fo focus on the whole of the relevant provision. The Law
requires that the figures are “as accurate as reasonably practicable in the light of
the information in the possession of the union at the time when it complies with
[the obligation]”. The judge merely asked himself whether the fipures were “ag
accurate as reasonably practicable”. The focus on the information actually in the
hands of the wmion ai the time when it complies with its obligation is, submits
Mr Hendy, crucial. It is not information which the union ought to have had if it
had kept proper records, or informaiion which 1t could obtain, or which the
mion had in its possession at some other time. He relies in pariicular on the

- following obiter observations of Lloyd L) in Metfrobus:

Landon & B ham Raileay v ASLEF
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“It i relevant in this confext that the 2004 amendments
inebuded provisions, at section 226A{2D) and (28), and
correspondingly in section. 234 A, which limit the obligation
inposed on a4 union o this respect, by a reasonable
practicability criterion and by defining restrictively the
information which is deemed for this purposs to be in the
possesgion of the umon. The latter, in particular, bears on
the ebligation to provide an explanation, becavse it limiis
the process which has to be undertaken, and therefore has to
be explalned, to the information so defined, and makes it
what might be called a reasonable endeavours process.”

I agree with Mr Hendy's submissions for a number of reagons. First, in my
Judgment Mr Béar’s argurnerit simply fails to give amy weight to the fact that the

. reasonably practicable doty is limifed by reference to the infonmation possasged
by the uniori. Without that limitation I would apree that if it were reasonably -

practicable for the union to go out and acquire the information, # would have to
do so. But these are important imiting words and Mr Béar’s construction simply
ignores them. Inmy judgment if the intentfon of Parliament bad been fo create a
duty fo creafe records not otherwise available to the unfon, it would have said so
unambiguousiy. No such statutory obligation ia created. Morgower, there would
geemn o be no point in fermulating a detailed definition of information m the
pissession of the umion if this were not infended in some way materially to
restrict the nature of the duty cast on the wiion.

Furthermore, in nxy judgment the legislative history supports this approdch. The
changes made in the 2004 Act were intended at least in part to deal with the
difficolties xaised in the London Underground case. It would be surpriging if
they were intended to make the burdens on the wnion more onerons than they
had been by creating a fresh duty to obtain information. I accept that there will
be & duty on the union to obtain any relevant decorments from woion officers and
employees and to collate and apalyse that information to enable it to supply the
relevant [ists and figures fo the employer as accurately as if reasonably cen

Woreover, it would i noy viesy b i breach of the diity to provide itfarndation

drawn solely from documentary records when the union knew that the
information was actually wrong.  The duty Is more than simply to replicate in a
mechanical way the information in the union’s possession. However, in my
view what is required, as in the previous incamations of this duty, is that the
union shou!d assist the employer by drawing upon information it already has.
The fact that the information is defined as information héld “for imion purposes”
supports this construction. [ suggests that the information has been obtained in
connection with some quite separate union purpese rather than simply for the
specific purpose of complying with the statutory duty.

I recogmise the force of the point teferred fo by Blake T in the EDF case and
relied upon by Mr Beéar that without some duty to acquire information, the union
might deliberately sit on its hands and thereby frustrate the object of the stabute.
But I think that the concern is exaggerated, for the following reasons. First, in
so far as this is a risk, 1t was present gnder the earlier statutory incarnations
when the infonmation was limited in terms to that in the possession of the union.

l.ondon & B ham Rathway v ASLEE
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Yet Parhament did not find that [imitation objectionable. Second, in praciice
many unions will have information about their members’ job catepories and
workplaces either in local or central records, for the simple reason that the
tnformation will be in its possession “for union purpeses”, te use the lapguage

" of the section. Generally the union will want to know where its memmbers are

employed and by whom. Unions do not typically run thefr operations with the
posability of strikes i the forefront of their minds, but for the more mundane
business of representing their members in pursuing grievances and conducting
negotiations. For that purpose it is plainly of assistance to know how many
members are employed and in what jebs by each employer with whom they
have dealings. It is informafion which is likely to have a bearing on the union’s
negotiafing strategy,

Third, the union will sometimes be indirecily obliged for ether statatory reasons
tc have information available on workplaces and job categories. For example, if
it wishes 1o conduct a strike ballot and the nahwe of the strike is ane where the
union has fo undertake separate workplace ballots porsuant fo section 228, it will

need to have records of which members are at which workplace i order to .

engure that it can form a view as to the appropriate constitfuency as defined in
section 227 and not risk significant over or under balloting. Similarly, many
strikes will be directed against a particular employet, or to advance the interests
of a particular group of workers who alone will be called out, and the union will
need to know which. of its membexs falls into the appropriate category i order
to ensure that the appropriate constituency, and no otherxs, iz being balloted.

In the light of these considerafions it would not perhaps be surprising if
Parliament should have assumed that in most cases the restriction of the
notification obligation by reference to information in the union’s possession
would not seriously undermine the effectivensss of the duty, and that in practice
unions would be unlikely to structure their record keeping simply in order gain
some small tactical advantage in conducting future possible sirilees.

It follows that in my view fhe judge erred in law in helding that the unjon was

under an- obligation by virtue of the notification duty under section 2264 to-

obtain further infonmation or alternatively to set up systems to improve ite
recard keeping. In my judgment the information given by the union in fhe ballot
notificafion was as accurate as was reasonably practicable given the information
in its possession at the material time.

Mr Béar then advanced a vatiation of this argiment. He submittsd that whatever
the position wih the ballot notice, by the time the strike notice was
commimeated to the employer, the employers had already alerted the union to
the fact that there were persons on the list who should not have been. Having
been alerted in this way, the union caght not ty have made the same mistake in
the second notice, and yet the errors were not corrected.

In fact the union had anly two days between receiving the employer's letter of
the 3 December on the 7 Devember and sending the strike notice on the 9
December. Tt is clear that the union did explere the possibility that they had
balloted too widely and agreed that to a very limited extent they had. But { do
not think that it can faitly be seid that they were in breach of the duty to provide

Loodon & Brhaen Railwoy v ASLEF
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information which was as accurate as teasonably pracficable simply because
they had nof identified this problem before they sent out the stnke notice.

The de mininis principle.

78.

79.

50.

51

82,

B3.

In view of myy conclusion on the second ground, this issue does not strictly arise.

- Howesver, T will briefly deal with it.

M Hendy subimits that the de miniimis pnneiple 1s a well established prmeiple in
English law and that it would be unjust to invalidate the whole vrocess mexely
because the union wrongly identified two out of more than six hundred members
whom it mnderstood to fall within the balloting constiuency. He relied upon a
nuraher of authorities 1n support of his arpument. First, in RSB Mining (VL) Lid
v AT (19971 TRLE 261 para.17, Manrice Kay J, as he then was, said thiz (para
17):

" “It is well understood thai a union s not expected to achieve 100% perfection
i the condict of ballots such as these. A union has the protection of the de
minimis rule and the test of reasonable practicability: see British Raibvays
Eoard v National DUrion of Ratbwaymen [19689] [RLR 3457

Int the British Railways Board case Loxd Donaldson ME, with whose judpment
Butler Sloss and Stuart-Smith agreed, said that by de minimis he meant “trifling
errors which should not be allowed to form 4 basis for invalidating the ballot.”

Mr Hendy also relies on the fact that in the Metrobus case Lloyd LT ohserved in,
the context of that case, obiter, that an error in the information given to the
employer about check-off employees when it was stated to be 788 rather than
778 would not have been fatal to the notice (although it is right to say that the
error was with respect to information which strictly did not rtced to be supplied
af ali).

hdr Béar submmits that the RJF case was before the amendments to the balloting

. provisions and in particular before the implementation of section 2320

Moreover, he emphasmes that in a White Paper sefting out the Glovernment

Response to Consultations about pogsible amendments io these provisions, the -

government stated in terms that it did not think it necessary to introduce the
equivalent of a section 237B defence (which the government termed a
“disregard™) with respect to the notification provisions.

Mr Béar alsn relies on certain observations of mernbers of the Coutt of Appeal
in British dirways ple v Unite The Union [2010] EWCA Civ 669, In that case
the issue was whether the amon had complied with the statutory obligation, in
section 231 of the Act fo inform members of the result of the ballot in
circumstances where they had not commumicated direcily with members bui had
instead placed ine results on upion websites and other union nwtce boards. The
Couit held by a majority (Lord Judge ECJ and Smith LT; Lord Neuberger MR,
disgeniingy that this constituted compliance with the section. One of the issues
before the cowrt wag whether even if it had not been, the court could adept a
principle of substantial compliance or apply the de minimis principle and
conectude on that bagis that the ballot reault should not be invalidated. The Lord

London & BY%am Bailway v ASLEF
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Chief Justice gave a somewhat elliptical response (para 61), and the Master of
ihe Rolis commented that whilst cooenon sense might sugpest that there should
be a role for the de minimis principle, “that has its problems in light of the
wording of section 231 and 232B” Lady Justice Smith however felt no
difficolty in concluding that the principle was applicable (paras 149-153):;

“I would accept Mr Hendy's submission that, if there were failures, they
were not of a serious nature. If the Union did not comply completely with
section 231 if appears fo me very likely that the judge at trial would hold
that there had been substamial complisnce.

Is "substantial compliance” sufficient? Section 226(Z)(a)i1) provides that
industrial action shall be regarded as having the support of a ballot if the
various conditions are satisfied. One of the condiions i3 that the
requiremnents of section 231 are satisfied. Se, section 231 is a condition
precedent to the validity of the balloting process.

However, | have already said that the section requires the Union only to take
such steps as a reasonable and prudent person would constder necessary to
ensure that the information reached those entitled. 1have already noted that
minor and inconsequential infringements of the balloting requirements can
be disregarded. I cannot believe that Parliament was content fo disrepard
minor accidental infringements of the balloting provisions and vet intend
that minor and inconsequential infringements of section 231 should have the
effect of invalidating the ballot,

I consider that-the policy of this part of the Aet is mat to create a series of
traps or hurdles for the Union to negotiate. It is to ensure fair dealing
between employer and Union and fo ensure a fair, open. and democratic
bailot.

I can see that if there i3 an infrinpement wiich affects some aspect of those
importarit policy requirements, the ballot must be held invalid, But in my

- ¥lew it cannot have been Parlinment's intention to-aHow a minor -
infringement which has had no adverse effect on anyone's fights or interests
o invalidate the ballot. In my view substantial compliance with section 231
will satisfy section 226(a)(ii). If it were not so, the rights of woikers to
withhold their Jabour would be seriously imdermined.”

34. In considering this question, I would start from the observation of Lord
Bingham in P when he observed with respect to the facts of that case:

“Tt would be absurd if an immaterial and accidental failure to send a ballot
paper to a single member were to invalidate the ballot, so as to deprive the
vnion of immnity, and this contingenicy is provided for by sections 230(2)
and 232B. But it would be equally absurd if an immaterial snd accidental
failure to establish with accuracy who was eniitled to vote were to mvnhdaie
the ballot so as to deprive the union of immunity.”
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Lord Bingham was dealing with fatlings in the ballot itself, but as Lady Justice
Smith pointed out in the B4 case, it wounld be even more absurd if accidentally
depriving somecne of the opportunity to vote could be remedied, but failing to

include them in the relevant ootice could not. It 13 the same emor which lies ai

the root of both breaches. If that were to be the position, it would largely
emasculate the defence which section 2328 is intended to provide.

Are the cowrts compelled to accept that this is the consequence of section 2328
being limited in the way it is? 1 do not accept that they are. The sovernment
may have been unwilling fo infroduce an equivalent to section 2328 fo deal with
notification requirements. One can see why it 1s not altogether appropiate since
a failure to noiify will never have an adverse effect on the resuit. But [ can see
no justification for reading section 232B as being intended to cut back on such
deferices as the law would have allowed before it was limplemented. It 13
providing a potentially wider defence than the exception for trifling evors would
admit [ ses no reason why the Brifish Railways Board case should not continue
to lay down the law in areas where there is no express statutory defence and
every reason o suppose that Parliament would not have intended to affect such
defences,

It may he that there is a distinction between the concept of substaniive
compliance referred to by Lady Justice Smith and fhe de mimimis principle. The
former may be wider in scope than the former and rest on assumed
Parliamentary intention. Bui we heard no argmment about that.  bMr Hendy put
his case on the de minimis exception, and that i3 as far a3 be needs o po. In my
judgment whatever the justification for applying the ponciple of substantial
compliance {and T find Lady Justice Smith’s analysis very persuasive), 1 am
satizfied that the doctrine of de minimis at least is available to the unien and
would apply in the circumstances of this cage, [t follows that 1 consider that the
judge erred m law in rejecting the application of that doctrine.

The explangtion: was it adequeate?

£3. .

39,

I tumn fo the. appeal .against the. judge’s. finding that the explanation was.

inadequate. This raises the question: how detailed must the explanation he?
Parliament provides no direct assisfance in answering that question. The

stafutory obligation is expressed in economical ferms. The starting point is that

the mnion has to provide information gbout a fact, nemely how it arrived at the
fipures it has provided to the employer. There is no express obligation to
provide information about how it keeps ifs records, nor to state how reliable
those records are, not how frequently they are updated. The union has given the
employer some figures, and it must explain how it got them.

Wo doubt in construing its meaning regard shonld be had to its purpose.  But
what is its pirpose? Thaf is not entirely clear although I think some indication
can be gleaned from the legislative history of section 226 A which T have set gut
above. Given that thers is now no duty to provide the actual names of the
proposed strikers (although they will be provided to the exient that they are
subject to the check off), and given too that the information about the figures
which the union does provide is limited by the sources of information within the
union's own knowledge, it is perbaps understendable that Parlisment shoold

Landort & Bham Balkway v ASLEF
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require the unton fo give at least sume explanation of how it has arrived at the
figures provided.

Mr Béar suggested that the purpose was twofold. First, it provides a discipline
on the twnon to ensure that it has gone through the necessary processes. Second,
it is to provide fhe employer with some idea of the reliability of the union’s
freares. I wonld not dissent from the latter formulation, but it leaves cpen the
critical question of how much indication of reliabilify it {5 intended to provide.
The explanation will never be adequate fo guarantee reliability. Fwven if the
union compiles the information from its récords, whilst it might be supposed
that the union would do s best to maintain accurate records, without knowing
how relisble the records are, it is impossible to know how reliable the fipures
are. Yet the reliability of the records may depend principally on the care taken

by the person or parsons responsible for keeping them [ do not understand My -

Béar to be saying that some assessment of their 2kills is envisaged as part of the
stafutory explanation given by the union.  Accordingly, any Impled
representation about the reliability of the fipires provided by the explanation is
in my view necessarily very limited. I respectfully apree with the observation of
Lloyd LT in the Mefrobus cuse who said (para 111) that given the lack of
information in some union records, “there may well be a need for some
explanation in order that ani employer should be able to understand somefhing
about the degree of reliability of the data supplied” Something, but not
necesgarily very much.

In my judgment Para 16 of the Code of Practice is consistent with this analysis.
Itis as follows:

“When providing the explanation of how the figyres in the written
notice were arrived at, unions should consider describing the sources of
the data used (for example the merobership lists held centrally or
information held at regional offices, or data collected fiom surveys or
other sourcesy. It iz not reasonable to expect union records to be
perfectly accurate and to contain detailed information on all members,

- Where the-unien*s data-are known: to be incomplete or to contain ather -

inaccuracies, it is a desirable practice for unions to deseribe in the
notices the main deficiencies. In some cases, the figures will be
estimates based on assumptions and the notice should therefore describe
the main assumptions #sed when maling the estimates.™

This somewhat guarded guidance suggests that the union should identify the
wealmesses which they perceive to exist in their own records, and also highlight
any potembal inaccuracies in the informatiom of which they are aware.
Otherwise they should stafe what is the soutce or sources of the data they are
providing. '

Mr Béar submitted that since the purpose of the provision was to assist the
employer to assess the reliability of the particular informiation, this in tum
required that the union to disclose to the employer precisely whe did what and
when. This wogld require information in particulsr about the time when the
records weze last updated.

London & B*ham Railwey v ASLEF
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I do not accept that the information has to be so specific, or needs to go further
than the ACAS cede tecommends. Nor in fact vall the information which Mr
Béar submits should be given penerally assist the employer in assessing the
reliability of the information. Nothing iz achieved by stating which particular
officer obtained the information, or on which pasticular day, or whether contacts
with local officers were by ermail or phone or anything of that kind, This
prevides no relevant assistance of any kind to the employer. In my view, fo
require this would simply be to set traps or hordles for the union which have no
legitimate purpose or function. [ accept that it is of some relevance whether the
information is drawn from union records or not since the employer can at least
assame the weion will have an interest in keeping them up to date; and it is of
some relevance whether that information is pational or focal. T the informafion
has been obtained by the union in some other way, that should be disclosed, as
the Code suggests. Beyond that, however, [ do not think that the scopes of the
statutory duty should be further expanded by reference to some dimly perceived
statatory objective.

Ih my judgment the duty on the union Iz not an onerous one, and it is et by

complying with paragraph 16 of the Code. I acoept that the explanation is on
this analysis of limited benefit to an employer. 1 am not alone in reaching that
conclusion. In Mefrobus Lloyd LT (pars 110) considered that the explanation
could be provided in “standard and not very informative terms”, and Maurice
Kay LJ observed (para 124) that the explanation could be “permissibly
formulaic or anodyne™ and yet still be in compliance with the Act.

My Béar advanced some additional poinfs. He relied on the description of

Ramsey J, who in tumn was following an earlier decigion of Mrs Justice Sharp in
Network Rail Infrastructure Lid v The Nationol Union of Reail, Maritime and

Transport Workers [2010] EWHC 1084, when the judge said that fhe union in

its explanation had stafed a conclusion rather than given an explanation. This

would in ny view only be true if the imion had simply given the figures without
any explanation at all The conclusion is teflected by the numbers in the lists,

The union bas plainly in ifs explanation said how it came to reach those.

mumbers: I can understand the-submission that the explanation 15 foo cursory,
but itis in my view a misuse of langnage simply to describe it a5 a corclusion.

Mr Béar also complaing that ASLEE"s approach to these issnes is formrulaic.
They have provided the same words with respect to a large number of strike
hallots. This demonstrates that they are not providing any praper explanation of

how the particulsr figores in this particular strike are obtained. 1 do not think

that follows. If in fact the union approaches the task of obtaining the
information in the same way for each sirilie, the general descripiion of what i
has done to obtain the lists and figures will perforce be essentially the same on
each occasion, Like Maurice Kay LJ in Metrobus, T do not accept fhat the
formulaic response demonstrates a failure to comply with the statutory
obligation.

I entirely accept that more information could have been provided. That will
always be the case sinpe an explanation is potentially open-ended. But the
question. 15 not whether the explanation might have been fuller but rather

Lonsdoty & B 'bam Raflway v ASLEF
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whether the explanation actually given was sufficient fo meet the statudory
standard. '

In my judgment in this cage it was. The explanation identifies the fact that the
informeation has been derived from the union’s datsbaze, and it provides some
imdicafion of when the records were updated, since it stafes that it was wpdated
for the puwrpose of the statutory notification and bhalloting requirements. I think
thet on any fair reading it i3 in fact indicating that the records wers specifically
updated with the strike ballot in mind to ensure that acourafe information was
available. [ accept that it has not identified how that updating procedure was
cartied ouf, but I do not agree that there was any obligation to do so or that a

- description of the process would have assisted the company. Even if the union

bad explained how the central office Haized with lucal officials for that purpose,
it would not have enabled the employer to gain any greater Ingight info the
reliability of the figures. | conclude therefors that the explanation, although
brief, was sufficient to satisfy the statute and that the judge misdirected himself
as to the specificity required.

" The explangtion: was it iiaccurdie?

Mr Béar submits that a misleading or false explanation cannot constitute
compliance with the statutory duty. The objection here is that the union gave an
inaccurate explanation by claiming that @ had avdited the records whereas in
fact it had dome no such thing, Mr Béar emphasises the fact that in its
explanation. the umion used the word “audited” in addifion to the word
“updated.” They were intended therefore fo mean separate things. The judge
was right to say that an audit involves some form of systematic examination of a
record against underlying data. Mr Béar aceepts that to use the word “sudit”
would not necessaily, in this confext at least, suggest that there had been an
andit by someone independent of the union rtself, but it 15 an asserfion that some
exercise has been undertaken over and above the usual updating of records.
Ramsey J agreed, concluding that an audit required “more than memly writing
to the branch secretaries and asl{mg for updated material™.

Mr Whﬂ]an the union nfﬁcm re.spnns*xhla for mndummg thf: B‘t[‘lkﬁ e:xplamed in
his witness staternent what had been done. He explained how the membership

- daiabase is penerally kept up to date, and that this involves amongst other

miatters a monthly check made by branch secretaries to make swe that the
members recorded as being linked to the branch are indeed still members. The
exima step taken where a strike ballot is in the offing is that there is a further
check specifically by reference to the ballot.

Mr Béar does not in these proceedings contend that the description was
deliberately misleading, altbough he formally reserves the right o pursue that
issue at trial. In my wiew there is very litfle prospect that he would establish any
intention to mislead. As Mr Hendy pointed out, unions now that emplovers will
ofien scrutinise the information very carefully specifically in order to determine
it there may be defects sufficient to obtain an injunction. It is unrealistic fo
think that the union wounld knowingly mis-state the position and thereby open
themselves up to the risk of legal challenge. So the question is whether the

~ union has inadvertend]y misled the employer.

London & B am Faikeay v« ASLEF
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In assessing the accuracy of the explanation, it must be born in mind that the
union officials providing if are not drafting a statute, and nor are they required to
nse undne precision or accuracy in their use of language. In my view the courts
should not take the draconian step of invalidating the ballot, thereby rendering
the strike unlzwiul, simply because the ferm used to describe a parficular
process 1s mnfelicitons.  In my judgment the deseription of the process
undertaken would bave to be pomtively and materially misleading before the
explanation could be said to fall short of the statwtory requirement.

It is relevant to ask what an audit of the peneral data base could be. In practice
it iz difficult fo see how it can be more than checking that the nformation
provided on a register with respect to a member is sl accurate, No doubt that
check could be effected in a number of ways. It may be done by contacting the
mmember or pethaps by checking the accumacy of the infomnation with someone

well placed to know whether it is true and accurate or not. This is what the -

union did here. The branch secretaries would be as well placed as anyone to
know the cumrent situation of members of their branch. I accept that by using
the words “updating” and “auwdit” the wnion might have given the impression
that in some way the audit was a different process to an update, whereas in fact
it was essentially the same process albeif camried ouf as a distinict exercise over
and sbove the standard updating process. But I do not accept that it was
positively misleading to describe the process as an “audit”, albeit that it was not
the most appropriate term. The update itself is a rudimentary form of audit. In
London Under grovmd Limited v ASLEF [2011] BWHC 7 Helroyde J commented

that where, as fiere, there was a ballot-specific review and updating of the

ASLEF database in addition to the usual updating, the phrase “auditing and
updafing” was a fair description, albeit not the best deseription, of that process,
1 agree with that obsexvation. The phrase was not so inapt or misleading as to
justify the conclusion that it defeated the statutory purpose. In my view the
Judge adopted too nigorous an epproach fo the interpretation of the explanation.

In any evert, even if I am wrong about that, I deubt whether the mis-description
would invalidate the explanation. There is no statutory duty 1o provide an audit,
or to update the figures, and therefore no obligation to state Wlisther thisr has
been done or not. There is only the obligation to explain how the lists and
figures were reached. If a tmion explaing that this was done by reference to its
records but &t the same time innocently gives inaccurate information which it is
not obliged fo give about the state of those records, I doubt whether that the
error will put 1t in breach of its statutory obligation.

In my judgment, therefore, ASLEF’s appeal should succeed and the injuciion
should be discharged.

The RMT appeal

107.

This is an appeal agairst an inferim injunction granted by Mr Justice Tugendhat,
whose effect was to stop the strike amongst employees on the Docklands Light
Railway. In view of the analysis in the ASLEF case, T can deal with this appesl
very briefly.

Lond o & Bhem Bailway v ASLEF
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The facts were that there was an indnstrfal dispmte when negotiations broke
down, On & December 2010 the union provided the section 2264, notice giving
the figures of the mumber of its roembers in the different job categories and work
places who it was proposing to ballot. It also provided an explanation of how it
had artived at those fipures, This explanation was in part cast in precisely the
same terms as in the ASLEF case, but the union gave additional information as
to how the updating of the relevant information had been secured. The full
explanation was as follows:

“The fignres given above has’have been arrived at by retiieving information
from the Tlnion’s database baving been audited and updated for the pueposes
of the statitory notification and balloting regnirements to ensure acomracy.

This opdate has involved the following steps:

The generation of membership lists from our database which have been
sent to our company representatives who have responded with updated
information as to out member’s individual job categories and workplaces.
This information has subsequently been ingmfied into our database.,

i1) Ensuring the input of all information for the relevant members in our

database, which wag received az a result of our annual mailing out of a
letter to each member of the union with a breakdown of the Yob Caiegory
and workplacs information we have on our membership system. Thas letfer
requests each member confirms any changes to their details either by letter,
by phone or throngh or throngh the member’s section of our websaits.
Indeed our website has permanent netice on its front page requesting

- members advise us of any changes fo their employment detzils or home
addreszes.

itf)  Checking the union has unsed any ofher relevant information in the

possession of any of its officers or employees, as to the accuracy of this
informaiion.”

The ballot was 80% in favour and just under 50% of those entitled to vote
actually voted, That result was sent to the employers on 11 Famsrary 2011, The
notice of indusirial action required by section 234A was sent on 13 Jarmary
2011 and it contained sioular Jists and figures to those given earlier, and the
statirtory explanation of how the figures were arrived af was in substantially
identical terms. The only difference is that the words “audited and” were
omitted. I surmise that this was because of the ¢rificism that had bce:n made of

those words by Ramsey J in the ASLEF Case.

On 17 January 2G1T the respondent applied for an interim injunction and the
mjunction. was imposed on 19 Janvary by Tugendhat J. He gave two reasons
why he considered that it was unlikely that the appellant would succeed in its
defence that the action was pursuant fo a lawfud ballot and that it would
therefore have the proteciion of the statutory immunities, They mirror two of

the grounds on which Ramsay J granted the injunction.

London & Bham Raikway v ASLEF
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First, he considered that the statutory explanation as fo how the appellant had -

arrived at the stipulated fizures, in both the ballot and the strike notices, was
imadequate. [t was too generic. It failed o show what had been done, when and
by whom. The decision of Lloyd LJ in the Mefrobus case supported the
proposition that information of that natare was required.  Further, in addition fo
the purposes idenfified by Ramsey T in the ASLEF case, there was in the judge’s
view an, addiional statotory purpose for the notification provisions, namely to
enable the employer to assess the reliability of the fipures so that it can consider

whether or not fo seek an mjunction. The explanation given frustrated that

objective. It left the respondent in doubt whether the figures could be relied on.

A, particolar feature of this case was that there had been earlier ballot notices in

May and October in which the figures were in certain respects different, and Mr
Béar submitted markedly different, to the figures given in the Decamber notice.
The judge indicated that, given the discrepancy between the figures in those
notices, he was minded to conclnde that the statifory explanation in the notices
tmder appeal ought to have provided some explanation as fo why the figures
were so different. from those given in May. He did not, however, decide the
case on that basis. '

The second ground was that the ballot nofice was inaccurate because if
purpoited to represent that the ndon had carried out an awdit, but that was not
true. The representation was that something more than systematic updating had
occurred, but it had not. This was a material emor vitiating the hallot.

A third ground was advanced but rejected by the judge, namely that the job
categories used by the appellant in their notices wers imprecize. = This is the
subject of a respondent’s notice which SERCO need permission to advance, and
I will discuss it at the end of this judgment.

The grownds of oppeal.

115.

116.

117,

113.

Mr Hendy submits that the judge erred in law in both his criticisms of the
explanation. He was wrong io. conclude that the explanation in each of the
ballot .and strike notices was inadequate, and wrong fo say thai the reference to
the audit in the ballot notice rendered that notice inaccurate. '

The submissions with respect to each of these grounds were substantis]ly the
samie a8 those advanced with respect to the ASLEF case. I do not find any
material distinction between this case and ASLEF, and essentially for the
reasens [ have already given, I {ind that the judge did err in his analysis, and that
the appeal should succeed. '

I 'will say no more abont the reason why I comsider that the judge was wrong to
say that the explanation was inaccurate. I will, however, deal briefly with thres
matters which were given preafer prominence in Tugendhat F's judgiment than
they were in the judgment of Ramsey J, and were material to the judge’s
analvais of whether the explanation wag adequate.

The first is hiis finding that the purpose of the obligation to provide notices was
to enable the employer to decide whether {o take legal proceedings or not. No

Lopdona & B 'ham Redway v ASLEF
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doubt that inflyenced the judge in his analysiz of what the explanation required.
However, | do not aceept that this is properly characterised as a purpose which
the notiee provisions are degigned to achieve. Parliament does not typically
impose statutory obligations for that reason. Moresover, for reasans [ have
given, the information which the jndge found ought to have been given —who
did what and when - would in. fruth have done little to comifort the employer as
tor the reliability of the raw data the company weie given.

The second feature is the weight which the judge placed on the decision of
Lloyd L in Mefrobus. In that case no statatory explanation at all was provided.
However, in the course of his judgment, Lloyd LT stated, obiter (para. 112}, that
the account given by ks Fvans, a union empleyes, in hor witness statement
ahout the steps she had taken to update the records was what the statufory
explanation should have said. Ms Bvang had said this:

"With regard to the Metitobus postal ballot, approximately a month before
the ballet conimenced it was necessary for me to check membership details,
s0 that members fo be balloted could he identified. During this period
numerous telephone calls ‘were made between branches so that any queries
with regard to the membership list could be dealt with. The membership Jist
confirmed that 776 members paid by check-off and 6% members paid by other
INSAnS.

Onee the administration referred to in paragrapk 3 above had been finalised,
the postal ballot was held and it was successful. "

- Tugendhat I relied on the fact that this account states who did what and when

120

But I doubt whether Lloyd LT was treafing that as the necessary requirerent, 1

suspect that he was merely ndicating, consistently with his general assessment of

the sipnificance and value of the stattory ewplanation, that Ms Evans' account
identified in a general way the sources of the information from which the vnion
put together the fipures. In truth, it was wholly irrelevant whether Mz Evans had
one cell or mapy, or whether she contacted branches by telephone or by letter.
That information does not assist the employer in assessing the reliability of the
information. Indeed, in my judgment the information given. by Ms Evans provides
less by way of explanation than the explanation given by the union in thiz case. It
is true that in Mefrebuy the imformation fells the employer that the updating
acemred approximately a month before the hallot commenced whereas here the
edplanation simply indicated that there was updating in anficipstion of the ballot.
But int each case it is obvious that the update was recent, and I do not consider that
to be a matenal distinction.

The third {feature specific to this case is the fact that earlier ballot notices had
given markedly different figures. The judge accepted, plainly comrectly, that
there was no stafutory abligation fo provide informeation about earlier balots,
Sections 226A and 234A merely require an explanation as to how the figures
provided in, the lists sent pursuant to those sections have been arrived at. I can
see no basis at all for saying that a discrepancy with eatlier figures would alter
the scope of that duty. Of course, if the umion does pot provide a satisfactory
syplanation when asked, that might encourage the employer to believe that the
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unisn might heve balloted the wrong people and no doubt if will increase the
rigk of injunction proceedings being taken. So it would be prudent for the nnien
to provide an explanation if asked. But however wise it may be for the union to
respond to the employer’s request for an explanation, that does not mean that it
is statutorily obliged to do so in the statitory notices.

121, Accordingly, I would uphold the appeal m this case also and discharge the
njonetion, :

The respandent's notice.

122, The complaint here was that the union in its statutory notices identified thiee
categories of worler (ont of a total of over fifty categories) wiich were not
idemtified in the pay rate spreadsheet which the wnion and employer jointly used
for determmining pay rates. As [ understood the pont, Mr Béar’s principal
complaint was that the union had provided confusing information because some
of the job categories reflected those found in the spread shest (indeed, the vast
majority) but some did not. It was therefore a hybnd list with no consistent
underlying principle of categorisation. In fact the argument before the judge
appears to have focused on a rather different point, namely that the union should
have used the sarne job catepories as had been used in the agreed list.

123, It appears that what the umion in fact did was simply fo ask the employess
affected what were their jobs. For the most part their answers reflected the
spread shect cafegorisation, but not in all cases. Whether the employer was
genuinely wpuisled by this i1s a matter of dispute, buf it is accepisd that any
difficulty in identifying the jobs related to at most a hendful of staff.

124 There iz na statutory obligation requiring the umion t© use any particular
category of jobs, and therefore there is no obligation to adopt the catepories uged
for pay purpeses. Indeed, there is clear authority thai the only obligation is to
provide mumbers by reference to general job categories: see Westminster City
Council v UNISON [2001] IRLR 524, and these will not reflect the more

. sophisticated job breakdown typically used in pay negotiations. Furthermore, the
approach adopted by the union was in my view perfectly sensible and did not
infringe its stafittory duty. The union did not seek to use a hybrid system. It
notified the employer of the jobs idenfified by the workers themselves,
Whatever difficulties that might cause an emplover in marginsl cases, I am
satisfied that it complies with the statutory obligation. I would therefore refuse
permission for this ground to be pursued.

Bisposal

125, It follows that the appeals in both cases socceed, and the Injunctions are
dizcharged.
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Lord Justice Etherton:
126, 1 agree.
Lord Justice Mummeiy:

127, Talso aggee.
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